June 27, 2006


The Lorain County Records Commission met this day in the J. Grant Keys, Lorain County Administration Building, 226 Middle Avenue, Elyria, Ohio at 10:00 a.m., in the Commissioners Public Hearing Room with the following members present:

Commissioner Lori Kokoski, Chair

Judy Nedwick, Lorain County Recorder

Mark Stewart, Lorain County Auditor, absent, represented by Annie Carstarphen and Maggie Barta

Dennis Will, Lorain County Prosecutor, absent, represented by Jerry Innes

Rob Nabakowski, Clerk of Courts, absent

Several departments attended the meeting as well; Records Center, Community Development, Domestic Relations, Detention Home, Sheriff’s, Coroner and Children Services

The following business was transacted:


Motion by Lori Kokoski, seconded by Judy Nedwick to approve the minutes as submitted from the May 3, 2006.  Upon roll call, all voted in favor of the motion.


Motion carried.


_______________


Theresa Upton, Records Commission Secretary indicated she distributed copies of the schedule of records retention and disposition forms from various departments to all Board members for review and requested a motion to approve all forms collectively.

a.    Application for One-Time Disposal of Obsolete Records (RC1)

Commissioners

Clerk;

COMM-CLK-

  MESSAGES/APPOINTMENTS
Phone Message Books

Feb 24, 1997 – April 29, 2003

Appointment Calendars

Jan 1997 – December 2004

b. Approve records destruction/retention forms as submitted by various departments (RC2)


COUNTY WIDE:

	Schedule Number
	Record Title & Description
	Retention Period

	LORCNTY-01
	TRANSIENT CORRESPONDENCE
	RETAIN UNTIL NO LONGER OF ADMINISTRATIVE VALUE (R.C. 3 NOT REQUIRED)

	LORCNTY-02
	UNSOLICITED CORRESPONDENCE./UNSOLICITED MAIL/UNSOLICITED E-MAIL AND SIMILAR UNSOLICITED COMMUNICATIONS
	RETAIN UNTIL NO LONGER OF ADMINISTRATIVE VALUE (R.C. 3 NOT REQUIRED)

	LORCNTY-03
	COPIES - READING, INFORMATIONAL AND REFERENCE
	RETAIN UNTIL NO LONGER OF ADMINISTRATIVE VALUE (R.C. 3 NOT REQUIRED)

	LORCNTY-04
	DRAFTS, INFORMAL NOTES, REMINDER NOTES, VIDEOS IN PROGRESS, OUT TAKES, NOT USED FOOTAGE, BLOOPERS, ETC.
	RETAIN UNTIL NO LONGER OF ADMINISTRATIVE VALUE (R.C. 3 NOT REQUIRED)



	LORCNTY-05
	BULLETINS, POSTERS, GENERAL NOTICES AND DISPLAYS
	RETAIN UNTIL NO LONGER OF ADMINISTRATIVE VALUE (R.C. 3 NOT REQUIRED)

	LORCNTY-06
	BLANK FORMS
	RETAIN UNTIL NO LONGER OF ADMINISTRATIVE VALUE (R.C. 3 NOT REQUIRED)

	LORCNTY-07
	AWARDS, NEWSPAPER ARTICLES & CLIPPINGS
	25 YEARS AND NO LONGER OF A HISTORICAL VALUE

	LORCNTY-08
	ELECTRONIC MAIL (E-MAIL)
	RETAIN E-MAIL THAT HAS A SIGNIFICANT ADMINISTRATIVE, FISCAL, LEGAL OR HISTORICAL VALUE.  MAINTAIN ACCORDING TO CONTENT (REFER TO R.C. 2 ERASE E-MAIL THAT HAS NO SIGNIFICANT VALUE. (R.C. 3 NOT REQUIRED)

	LORCNTY-09
	EQUIPMENT OPERATING AND MAINTENANCE MANUALS
	UNTIL EQUIPMENT SOLD, SCRAPPED OR NO LONGER THE PROPERTY OF THE COUNTY.  (R.C. 3 NOT REQUIRED)

	LORCNTY-10
	EQUIPMENT MAINTENANCE & REPAIR RECORDS
	1 YEAR AFTER EQUIPMENT SOLD, SCRAPPED OR NO LONGER THE PROPERTY OF THE COUNTY.  (R.C. 3 NOT REQUIRED)

	LORCNTY-11
	COMPUTER GENERATED ADMINISTRATIVE & FISCAL REPORTS (NON-SPECIFIC AND PERIODIC)
	UNTIL NO LONGER OF AN ADMINISTRATIVE OR FISCAL VALUE, THEN DESTROY.  (R.C. 3 NOT REQUIRED)

	LORCNTY-12
	VOICE MAIL, TEXT MESSAGES, CALLER ID LOGS, PAGERS, ACTIVITY LOGS AND RELATED IT ISSUES.
	ERASE OR DELETE WHEN NO LONGER OF ADMINISTRATIVE VALUE (R.C. 3 NOT REQUIRED)

	LORCNTY-13
	BUSINESS CARDS - ROTARY, ROLODEX AND APPLICABLE SOFTWARE FILES
	UNTIL NO LONGER OF ADMINISTRATIVE VALUE (R.C. 3 NOT REQUIRED)

	LORCNTY-14
	PLANNING/SCHEDULING/CALENDAR/TRAINING INFORMATION AND DATA ON: DISPLAY BOARDS, ERASABLE AND DRY-ERASE BOARDS, CHALKBOARDS, EASEL PADS AND ELECTRONIC MEDIA.
	CONTINUALLY UPDATED, REVISED, COMPLETED, SUPERSEDED OR ERASED (RC-3 NOT REQUIRED)

	LORCNTY-15
	HOURLY/DAILY/WEEKLY/MONTHLY AND ANNUAL APPOINTMENT BOOKS, RECORDS, CALENDARS, SCHEDULES, ORGANIZERS AND PLANNERS
	UNTIL NO LONGER OF ADMINISTRATIVE VALUE (R.C. 3 NOT REQUIRED)

	LORCNTY-16
	LISTS/ROSTERS/INFORMATIONAL DIRECTORIES CONTAINING EMPLOYEE CONTACT INFORMATION
	CONTINUALLY MAINTAINED, PURGED AND UPDATED.  (R.C. 3 NOT REQUIRED)

	LORCNTY-17
	FACSIMILE LOGS/COVER SHEETS/CONFIRMATION NOTICES AND BUFFER PRINTOUTS
	UNTIL NO LONGER OF ADMINISTRATIVE VALUE (R.C. 3 NOT REQUIRED)

	LORCNTY-18
	BACKUP DATA (NOT DUPLICATED) ON DESKTOPS, LAPTOPS AND PDA’S
	RETAIN FOR 2 SYSTEM BACKUP CYCLES THEN DELETE, ERASE OR DESTROY DATA.  REUSE MEDIA IF POSSIBLE (R.C. 3 NOT REQUIRED)

	LORCNTY-19
	ANONYMOUS OR UNFOUNDED COMPLAINTS
	UNTIL NO LONGER OF AN ADMINISTRATIVE OR LEGAL VALUE (R.C. 3 NOT REQUIRED)

	LORCNTY-20
	GENERAL PHOTOGRAPHS, NEGATIVE AND ELECTRONIC IMAGES
	RETAIN IMAGES THAT HAVE SIGNIFICANT LEGAL, FISCAL, ADMINISTRATIVE OR HISTORICAL VALUE.  MAINTAIN SIGNIFICANT IMAGES ACCORDING TO CONTENT (REFER TO RC-2).  ERASE IMAGES THAT HAVE NO SIGNIFICANT VALUE (R.C. 3 NOT REQUIRED)

	LORCNTY-21
	MATERIAL SAFETY DATA SHEETS (MSDS)
	UNTIL REVISED, SUPERSEDED OR OBSOLETE.  (RC-3 NOT REQUIRED)

	LORCNTY-22
	PUBLIC RECORDS REQUEST FORMS
	1 YEAR



Mr. Innes said there was a case in the Supreme Court “Kish vs Akron” and they enacted new laws that are disturbing and could be problematic.  The following information was pulled from the brief summary of this case from the Ohio Supreme Court’s website:

“In this case the term is used in the state law barring the destruction of public records, a “record” may consist of a single document within a larger file of documents or a compilation of documents, regardless of physical form or characteristics, that is created or received or used by a public office or official in the organization, functions, policies, decisions, procedures, operations or other activities of the office.    Under a provision in Ohio 's public records statute, R.C. 149.351(B), a government agency that unlawfully removes or destroys a public record that the agency is required to maintain is subject to a civil forfeiture of $1,000 for each violation. In this case, a federal appellate court asked the Supreme Court of Ohio to interpret the statute to clarify what constitutes “a record” and what constitutes “a violation” of the prohibition against destroying such records.    The 4-3 decision, the Court said that under its interpretation of the statute the destruction of 860 employee comp-time forms by an Akron city office counted as 860 “violations” of the law for which two aggrieved former employees could seek a $1,000-per-violation civil forfeiture from the city. The Court's majority opinion was authored by Justice Maureen O'Connor. 

The case involved a public records request filed by Elizabeth Kish and Victoria Elder, two former clerical employees of the City of Akron Plans and Permits Division. Upon being employed, both women were informed by the division manager that the division had an “informal' comp time program under which employees were credited with compensatory time off on a straight hour-for-hour basis, rather than at the rate of time-and-one-half. 

On each occasion a division employee applied for comp time credit or applied to redeem comp time, he or she was required to submit a one-page “Leave and Comp Time Application” form. The division maintained a separate file folder for each employee in which all the leave and comp time forms submitted by that employee were retained. The comp time program was discontinued in August 1999, after Kish filed a union grievance claiming that she was entitled to comp time at a rate of 1½ hours for every overtime hour she had worked since 1996. 

In April 2000, pursuant to a federal Wage and Hour action filed by Kish and Elder against the city, they requested copies of the forms in their respective folders documenting each accrual and use of comp time during the period of their employment with the division, and a ledger in which the division had maintained a running tally of the overtime worked by all its employees. They learned that a division employee had destroyed all of their comp-time forms and the ledger documenting their overtime hours and comp time credits shortly after the program was discontinued. 

Kish and Elder filed and won a lawsuit against the city in federal district court seeking payment for their unused comp time, recovery for past under compensation of their overtime hours and civil penalties for the city's unlawful destruction of public records to which they were entitled. The jury awarded Kish and Elder a total of $908 for underpayment of overtime during their employment and $500 each for spoliation of their overtime records. In setting an additional forfeiture award for the city's unlawful destruction of records under R.C. 149.351, the jury determined that Kish's and Elder's discarded files for the four-year period covered by the suit had contained a total of 860 comp time credit and debit forms. Finding that each of the missing documents was “a record” the destruction of which constituted a separate “violation” of R.C. 149.351(B), the jury entered a forfeiture award against the city for $860,000. 

The city appealed the jury award to the 6 the Circuit Court of Appeals. Because the appeal was based on a provision of state law, the 6 the Circuit stayed its consideration of the case and asked the Supreme Court of Ohio to interpret the language of R.C. 149.35(B) by determining what constituted “a record” and “a violation” under the terms of the statute. 

Writing for the majority in today's decision, Justice O'Connor rejected arguments by Akron that any forfeiture award in the case should reflect that only three “records” had been destroyed: the two file folders containing Kish's and Elder's aggregated comp time forms, and the ledger in which a running tally of their accrual and use of comp time had been recorded. 

Justice O'Connor wrote that the Court's analysis of the records-destruction statute must begin with the legislative intent behind that law. “ A fundamental premise of American democratic theory is that government exists to serve the people. … Public records are one portal through which the people observe their government, ensuring its accountability, integrity, and equity while minimizing sovereign mischief and malfeasance,” wrote Justice O'Connor. “In recognition that the right of access to government records is a hollow one if records are not preserved for review, R.C. 149.351 proscribes the destruction, mutilation, removal, damaging, transfer, or disposal of public records and imposes penalties for violation of the law, including ‘a forfeiture in the amount of one thousand dollars for each violation.'” 

In answering the federal court's question regarding the definition of “a record,” Justice O'Connor cited the definition of that term set forth in R.C. 149.011(G) as “any document, device or item, regardless of physical form or characteristic, created or received by or coming under the jurisdiction of any public office of the state which serves to document the organization, functions, policies, decisions, procedures, operations or other activities of the office.” Citing prior decisions in which the Supreme Court has held that open records laws should be construed “liberally to effectuate broad access to records,” she declined to read the statutory definition according to Akron 's interpretation. 

“Despite the breadth of the public-records law, (the city) invites the court to define ‘record' in a manner that would transmogrify the 860 documents that the jury and the federal district court found to be individual ‘records' into component parts that are of no moment until subsumed into a single, larger compilation. We decline to do so.” wrote Justice O'Connor. … “(E)ach comp-time sheet had independent meaning and function in documenting the policies, functions, procedures, operations, or other activities of a public office, and in making larger calculations (the tally and black book) about those activities. Therefore, each one is a record.” 

Applying the same presumption of strong legislative intent to enforce preservation and deter destruction of public records, the majority opinion also rejected Akron's argument that its employee's single action destroying Kish's and Elders comp-time folders and ledger should be punished as one “violation,” or at most as three violations, thus greatly reducing the city's exposure to the “$1,000-per-violation” penalty. 

Justice O'Connor pointed out that, under the city's reading of the penalty provision, the law would actually favor public agencies that engaged in the wholesale destruction of hundreds or even thousands of public records at the same time over those that destroyed five or 10 records at different times. “Rather than agreeing with the strained and illogical definition posed by (the city),” wrote Justice O'Connor, “we agree with … ( Kish and Elder) that the General Assembly intended the definition of ‘violation' to be simple and direct. We conclude, and advise the federal appeals court, that ‘violation,' as used in R.C.149.351(B), means ‘any attempted or actual removal, mutilation, destruction, transfer or damage to a public record that is not permitted by law.'” 

While noting that its analysis of the law could result in significant economic consequences for Akron and similar violators, Justice O'Connor said the role of the Supreme Court is “to interpret existing statutes, not rewrite them. We reaffirm that the General Assembly is the ultimate arbiter of policy considerations relevant to public records laws … (I)t is for the legislature to weigh and balance the competing public policy considerations between the public's right to know how its state agencies make decisions and the potential harm, inconvenience or burden imposed on the agency by disclosure.” 

Justice O'Connor's decision was joined by Chief Justice Thomas J. Moyer and Justices Alice Robie Resnick and Paul E. Pfeifer. Justices Evelyn Lundberg Stratton, Terrence O'Donnell and Judith Ann Lanzinger dissented. 

In a dissenting opinion joined by Justices Stratton and O'Donnell, Justice Lanzinger expressed concern that the majority decision had, in her view, broadened the statutory definition of the term “record” by applying it to individual documents regardless of whether it was each individual item standing alone (as opposed to a file compiling multiple items) that actually “documented a function” of the record-keeping agency. 

“In this case, I cannot accept that each single comp-time sheet is an individual record. I believe that only when these forms are compiled do they serve to ‘document the organization, functions, policies, decisions, procedures, operations or other activities of the City of Akron's Plans and Permits Division,'” wrote Justice Lanzinger. “Therefore, the ‘record' is the comp-time file for each single employee and the ledger of all employees' comp-time, as R.C. 149.011(G) delineates. … At most, three records were affected here – each respondent's compensatory time record, which included a compilation of comp-time sheets, and the tally book – all of which were to be completely furnished upon request. Each incomplete record is a violation subject to the $1,000 forfeiture plus attorney fees upon prevailing in a civil action under R.C. 149.351(B).”
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Mr. Innes said the Records Commission has provided schedule numbers to describe the record series that should be adhered too and each department should adopt in accordance with the Commission.

Once the State approves this, the Clerk will send a certified copy back to all departments.


This in no way, supercedes what the schedule process is now and that everyone should destroy documents.


Prosecutors


1998 1- 51 (1/2)
 Box 33

Civil Cases and opinions
Retention Period – permanent


1998 51-65 (2/2) Box 34
Civil Cases and opinions
Retention Period – permanent



1998 66-100 Box 35

Civil Cases and opinions
Retention Period – permanent


1998 101-150 Box 36

Civil Cases and opinions
Retention Period – permanent


1998 151 – 172 (1/17) Box 37
Civil Cases and opinions
Retention Period – permanent


1998 172 (2/17) thru



    172 (5/17) Box 38

Civil Cases and opinions
Retention Period – permanent


198 172 (6/17) thru



   172 (9/17) Box 39

Civil Cases and opinions
Retention Period – permanent


1998 172 (10/17) thru



  172 (13/17) BOX 40

Civil Cases and opinions
Retention Period – permanent



1998 172 (14/17) thru



  172 (17/17) Box 41

Civil Cases and opinions
Retention Period – permanent



1998 174-208 Box 42

Civil Cases and opinions
Retention Period – permanent



1998 misc a – z box 43

Civil Cases and opinions
Retention Period – permanent

1997 1-16 Box 25

Civil Cases and opinions
Retention Period – permanent


1997 17-60 Box 26

Civil Cases and opinions
Retention Period – permanent



1997 61- 26 Box 27

Civil Cases and opinions
Retention Period – permanent


1997 121-185 Box 28

Civil Cases and opinions
Retention Period – permanent

1997 186 (1/3)

 thru 186 (3/3) Box 29

Civil Cases and opinions
Retention Period – permanent


1997 186 (7/13)



thru 186 (11/13)
Box 30

Civil Cases and opinions
Retention Period – permanent


1997 186 (12/13)



thru 198 Box 31


Civil Cases and opinions
Retention Period – permanent


1997 Misc Files Box 32

Civil Cases and opinions
Retention Period – permanent
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Motion by Jerry Innes, seconded by Judy Nedwick to approve the records destruction/retention 

forms and certificate of records disposal.

Upon roll call the vote taken thereon, resulted as: Ayes: all.

Motion carried


___________________(discussion was held on the above)

d.
OTHER


Lynn said the completion date for the new records center is to be October 28 with a planned open house on November 1.  Also the records center will not be accepting any boxes until after this time.

e.
NEXT MEETING
Wednesday, October 18, 2006 at 2:00 p.m., Public Hearing

Room

f.
Call for adjournment

With nothing further before the Commission, Motion by Lori Kokoski, seconded by Maggie 

Barta to adjourn at 10:16 a.m.  Upon roll call the vote taken, thereon resulted as: Ayes: All.

Motion carried.


Respectfully submitted,
Theresa L. Upton, Records Commission Secretary
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