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February 19, 2013

The Board of Commissioners of Lorain County, Ohio met this day in a regular meeting, in the J. Grant Keys Administration Building,

226 Middle Avenue, Elyria, Ohio, at 9:30 a.m. with the following members present: Commissioner Ted Kalo, President, Commissioner Lori 

Kokoski, Vice-President and Janice Mokosh, Secretary. Theresa L. Upton, Clerk on FMLA.  Commissioner Tom Williams, Member was absent, 

he was sick.








JOURNAL ENTRY


Commissioners said the Pledge of Allegiance.


The following business was transacted


__________________

A.







PUBLIC HEARING:


   9:33 a.m.
Continued Public Hearing on Culvert #779, Gore Orphanage Road, North of State Route 18, Brighton Township


In accordance with Section 6131.07 of the Ohio Revised Code, notice is hereby given of a petition filed with the Board of Commissioners of Lorain County to clean and/or repair approximately 1,080 l.f. of failed tile from roadway to field tile (outlet from Gore Orphanage Road, Culvert #779), north of S.R. 18, Brighton Township, Ohio on November 30, 2012


The construction of the improvement is necessary and will be conducive to the public welfare.  The following is the course and termini of said proposed improvement to wit:  Commencing north of S.R. 18 on Gore-Orphanage Rd from roadway to field tile.


All costs of engineering, construction and future maintenance will be assessed to the benefited parcels of land.

The following is the nature of the work petitioned for: cleaning of, and removal of all obstructions (including but not limited to, slit, debris, log jams and drift) from, the existing ditch in the course and termini.


December 20, 2012 Engineer reviewed the petition and recommends as follows;

1) Petition to read; clearing and grubbing of approximately 1080 l.f. of failed tile line. Construct ditch by removing 2 to 3 feet of spoils and old tile from roadway to field tile (using exhibit “a”)

Dipping and cleaning of ditch: approximately 2 foot bottom with 2:1 side slopes

2) Nature of Work:

Dipping and cleaning of ditch (using exhibit “a”) where failed tile exists.


Estimated project cost is $15,215 and estimated construction costs is $11,490 for a total of 58.16 acres in the watershed


Resolution No. 12-790, adopted December 12, 2012 schedule the viewing on January 15 at 10 a.m., hearing was held January 30 at 9:45 a.m.  Notice was published in the Chronicle on January 4 and 11, 2013. 
12 property owners were notified on December 28, 2012 by regular mail, 2 were returned and notified in the second publication


January 24, 2013 Engineer stated after the viewing, Mr. Wacker identified an existing 12” tile that crosses his property from the south side of SR18 to Gore Orphanage Rd. The schedule of owners has changed with 9 new property owners being added to the watershed, cost estimate has not changed.


Resolution No. 13-76, adopted January 30, 2013 continued the hearing until February 19 at 9:30 a.m., due to the notification of the additional nine parcels with seven property owners 

There was a 2nd view on February 11, 2013 at 10 a.m.

All residents were notified by first class mail and publication was in the Chronicle Telegram on February 5, 2013.

Assistant County Prosecutor Innes sworn in people that will give testimony.

Ken Zeigler, Brighton Township Trustee said there has been an ongoing problem in this area which causes a health and safety issue with septic system that go through ditch and/or tile. Trustee Zeigler said the township has petition this to be done because the one homeowner would not give an easement and this will help the residents. 

Commissioner Kalo said the Commissioners have been out there several times and discussions have been held 

Wayne Mileti, Engineer’s Office said he meet with an owner – Jacqueline Murdock and shown interest in placing some tile instead of a ditch because the lay of the land is forestry and wet and does not want a ditch, wants a swale.  They discussed a small tile at the low end bottom of the ditch with a swale which will be shallower.  The surveying still needs to be done but if tile is added it would increase the cost and trees would have to be cleared but it would then be maintained.
Commissioner Kalo asked if this was able to be done and has it been done before. Mr. Mileti said yes.

Commissioner Kalo said 9 more property owners were added does this spread the cost among the owners but no change in project amount. Mr. Mileti said yes and when the 9 were added this rearranged the watershed if the tile was put in but it increased Mr. Wacker’s area which increased his assessment.  There was a lower tile in the field that was draining and adding an additional 8-9 more acres to Mr. Wacker’s property and this tile also goes to the south side of SR18 which adds 5 more lots that drain there also so if a tile was placed Mr. Wacker properly would have additional cost because right now he has a ¼ of his property going to that ditch now and out of 92 acres benefited he has 25-26 acres.  
Commissioner Kalo asked if the 1,080 linear feet has been expanded.  Mr. Mileti said no same distance just discussion on a tile and thought Ms. Murdock would be present today.

Commissioner Kokoski stated owners have been notified of estimates so if a tile was placed it would cost more money do they have to be re-notified of the cost. Assistant County Prosecutor Innes said if the project would be dramatically changed then yes notification would have to be given. Assistant County Prosecutor Innes asked if there was a ditch there now, Mr. Mileti said no there is no ditch it’s a slight swale that is like a foot higher than the road ditch.  Assistant County Prosecutor Innes said the petition to remove all obstructions from the existing ditch.  Mr. Mileti said there is evidence of tile back there because he did find a riser and an old tile but not sure how far that extends, it might go to the road.  

Assistant County Prosecutor Innes said he is concerned because Mrs. Murdock has expressed, he asked what is existing on her property.  Mr. Mileti said in the back there is tile in the ground; he is not sure what is up front.  

Assistant County Prosecutor Innes asked what would be done on Mrs. Murdock’s property. Mr. Mileti said would install tile the whole way, which is the 1,080 feet and on top of that if the tile is installed there would be swale.  Commissioner Kokoski said it would not be 1,080 feet because the property owner to the east already had tile, so there would not be 1,080 feet of tile it would just be to Murdock’s property.  Mr. Mileti said that is the length of her property.  Assistant County Prosecutor Innes said Mrs. Murdock’s property is 1,080 feet, Mr. Mileti said yes, very close. Assistant County Prosecutor Innes said so almost all of this is on her property, Mr. Mileti said yes.  Assistant County Prosecutor 
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Innes said there will be tile underground, Mr. Mileti said Mrs. Murdock is requesting tile she does not want an open ditch.  Assistant County Prosecutor Innes said the original request was for an open ditch, Mr. Mileti said yes Engineer’s office recommended this.  Assistant County Prosecutor Innes asked if there was just a swale there now, Mr. Mileti said slight swale.  
Commissioner Kokoski said residents have said there was tile on this property and the person that owned the property before Murdock tore the tile up.  


Betty Wittenmeyer, 21571 Gore Orphanage Road, said she understands that there are easements on the property and not sure what her title says, but there use to be a swale there when the houses were constructed and neighbors kept that swale cleaned and opened. The history is that the guy on one side did not want to take care of it so he gave the property to the person that was taken care of the swale which is Murdock’s property now and then the property was sold and a pond was put in and took dirt from pond and filled in the swale where there were cave in’s from the tile that comes off from all their properties.  Commissioner Kokoski said there was tile there, is it the whole length.  Ms. Wittenmeyer said she did not know because she did not put it in but there is tile that goes through there.  County Administrator Cordes said the issue is, if this is not a ditch then you can not have a petition to clean a ditch.  
Ms. Wittenmeyer said she had to have a lift pump put into her system so she is no longer on the system, her lift pump goes to the road. She stated her next door neighbor also put a lift pump in that goes to the road.  

County Administrator Cordes said when he was out there he looked and the tile ran parallel to Gore Orphanage Road. Ms. Wittenmeyer said yes, all but Murdock’s property run perpendicular and this is what the residents are concerned with because the tile has failed also.

County Administrator Cordes said the board has authority to hear a ditch petition to clean a ditch but this is a swale that developer or property owners put in and not sure that the Commmissioners have jurisdiction over this and said he did not see the perpendicular tile when he was out there.  


Commissioner Kokoski said it sounds like to appease Mrs. Murdock to put the tile in is changing the whole scope of the project where then it is not a ditch project it is a tile project.  Mr. Mileti said the old tile is too small and has failed and obviously once it fails people start putting dirt on top and deteriorates to a point that it can not be used.  When the project was first looked at, the tile was going to be removed and install a ditch rather than spend the greater amount of money. County Administrator Cordes said he was out there several months ago with Mr. Holtzman and he did not mention anything about tile, the ditch needed to be cleaned and then there was no cooperation to go onto the landowners property, so then the Township submitted the ditch petition, for a ditch that ran perpendicular to Quarry Road.  

Mrs. Wittenmeyer said this is a natural water way because when she had to get the permit for her lift pump they show the natural watershed.
County Administrator Cordes it could be but is it or is it not a ditch.


Assistant County Prosecutor Innes asked if there was a swale there now, Mr. Mileti said yes. 


Assistant County Prosecutor Innes asked how wide the swale is; Mr. Mileti said around 8-10 feet wide 


Assistant County Prosecutor Innes asked how deep is it; Mr. Mileti said about a foot and half, foot.


Assistant County Prosecutor Innes said we believe there is crushed tile beneath, Mr. Mileti said yes.


Assistant County Prosecutor Innes said installed by private landowners, Mr. Mileti said yes.

 Assistant County Prosecutor Innes said the recommendation was to make this a full fledge ditch, Mr. Mileti said yes.

Assistant County Prosecutor Innes said how wide was this suppose to be, Mr. Mileti said 2 foot bottom, 2/1 side so about 14 feet with top width.

Assistant County Prosecutor Innes said over the current swale, Mr. Mileti said yes.

Assistant County Prosecutor Innes asked how far away from Mrs. Murdock’s home is this; Mr. Mileti said he guesses about 30-45 feet.  Commissioner Kokoski said around 75 feet.

Assistant County Prosecutor Innes said now Mrs. Murdock would like to see the tile replaced.  Mr. Mileti said he is discussing this because he spoke with her and she does not want a new ditch on her land she wants a tile like before but he indicted that the old tile is really to small, it would have to be larger to drain correctly but she did not like this but to do anything else would cost more money.

Assistant County Prosecutor Innes asked how much more would this increase the project, Mr. Mileti said the tile could be 12-18” and an 18” would add $30,000 to the project.

Commissioner Kokoski asked how big the tile was that the farmer had, Mr. Mileti said 10-12”. Commissioner Kokoski said you can not have an 18” go into a 12”; Mr. Mileti said the water would build up and then go into the swale, just like if the water were to go through a field.
County Administrator Cordes said if there was a huge rain, would that not bust the tile. Mr. Mileti said Mr. Wacker is going into the next field and he has a 12 to 15” now.


Commissioner Kokoski asked if there was tile the whole 1,000 feet or was it part tile and part ditch.


Mrs. Wittenmeyer said it was part tile, part ditch or part swale and she has an easement on her property that runs across from north to south 


Dale Greathouse, 21390 Gore Orphanage Road, said he originally initiated this and his property is west of the intake of the tile and stuff and not taking anything from Mr. Mileti, he is an engineer but there is a massive amount of water moving into this area is it not a traditional rainfall, if it was a traditional rainfall it would be different. He has lived there for 26 years and there is no way a tile is going to consume all the water that is received because everything comes from the north and south into this area.  He displayed a picture. County Administrator Cordes said there is a lot of water coming from the west and when he was out there he saw a make shift river coming between the two properties and you could have canoed.  

Commissioner Kalo asked if he had any retention on his property. Mr. Greathouse said no. Commissioner Kalo said Mrs. Murdock has a pond.

Mr. Greathouse said the ditch is on the east side and there is a big difference between the areas and there is no way a tile will take this water.  

Commissioner Kokoski said Mr. Mileti is talking tile and swale.

Mr. Greathouse said he has tried to work with Mrs. Murdock and he was going to pay for it and the beginning and hire someone and did not get anywhere but there is also an issue that does not really pertain to this but in the evenings and not accusing anybody but leaves where blown into the area and limbs so you would think that the wind did it, and this stops the water so he would like to see a ditch that would be maintained and don’t think a tile would take all the water. If you look at the ditch the water consistently stands and another concern down the road is a young girl that has cancer and with the summer and standing water the last thing that they need in this area is mosquitoes and a young kid to be bite because of this standing water, so this is a problem that needs to be resolved.

Assistant County Prosecutor Innes asked if there was a ditch some place there, Mr. Greathouse said if front of his yard it tears up the whole thing so this shows you how much water is flowing through this area.  Assistant County Prosecutor Innes asked if this was a natural ditch. Mr. Greathouse said it is a county ditch, regular size around 2 foot and now it is eating away his yard.  There is an issue to be addressed and take it away and move the water through and tried to explain to Mrs. Murdock it is not going to sit on her land, water will flow if the problem is taken care of and no one will be affected by flooding.  

Assistant County Prosecutor Innes said right now, the water goes into the swale, stops and backs up onto Mr. Greathouse property. 

Mrs. Wittenmeyer said the water just sits there, it goes nowhere.

Assistant County Prosecutor Innes said the swale has been filled in to some extend. Mr. Greathouse said yes, this area is never dry even on a 90 degree day.  

Assistant County Prosecutor Innes said after it passes where does it go after it passes through Mrs. Murdock’s property.  Mr. Greathouse said it would go north towards Peck Wadsworth Road. 

Assistant County Prosecutor Innes asked what was on the other side if it continued. Commissioner Kokoski said the farmer has tile.
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Mrs. Wittenmyer said it goes to the other side of the railroad tracks to a swale.

Mr. Greathouse said the county fixed the problem further up north of Gore Orphanage Road but they came in, put ditches with gravel, large rocks and now there is no flooding there.  Mr. Greathouse said even if with regular rain the tile under the road can not even accept it.

George ……, 715 W. 38th Street, Lorain, father of jane and son in law of ray and said she has a number of aerial views that somewhat dispute what was just heard.  Yes this would benefit a number of farmers, which is fine he is a member of the farm bureau.  He stated his daughter has done a lot of research, has environmental concerns and has not seen a bunch of mosquitoes in this area.  He said as hard as it has rained it has never come over the road, it gets carried away and 1,000 feet from there not sure what this would entail, tiles were there, dirt was dumped and grandkids played in the dirt but not in the ditch.  He stated that his daughter has some things to show the board that she documented from the internet and other places and has a question about how the problem was created on Mr. Greathouse side but that was farmland and when you have a farm it gets wet. He has traveled many places and you see farm houses sitting up on dirt because they would have been too low where the farm was.  He does not see any elevation of dirt in this spot coming from Mr. Greathouse’ property but does see a swimming pool and driveway that is concrete, a gazebo so it has been altered and if it was done according to specifications just like putting your septic system in a hill you can’t just put it in and let it dump into the area.  He stated every time they look at it they see benefits for a lot of people but Jane would loose property and as far as she is concerned she does not have a problem with the ditch, she drains water from 2 properties behind her that go from pipe to her pond and if someone has a problem with water in this area they should put in a pond.  He stated there are some things in his daughter’s backyard that are protected by the environmental programs like frogs.  He stated in order to resolve someone has to come in and state this is what is specifically going to be done because it is the only way to do it and has never seen the water go over the road no matter how much it has rained and his daughter would like to demonstrate views and documents to look at before environmental restrictions are violated.
Commissioner Kalo said Mr. Mileti from Engineers office spoke with Jane about a tile and swale. He stated he heard something’s and it is about 1,000 feet from the road to the back and was confused that the water would be flowing back into the ditch but it would go opposite with swale.


Jacqueline Murdock, 21333 Gore Orphanage Road, said on February 2, 2012 between 9:30-10 p.m. she was driving up to her mailbox to get her mail after teaching all day and doing conferences until 9 pm and noticed a man walking towards her from the south and it was odd that someone would be walking down Gore Orphanage Road at that time of night.  As the stranger got closer, she noticed it was Mr. Greathouse and he began talking to her about the problems he was having with his personal waste system and the flooding in his yard and stated to her that every time it rained hard his personal waste system was backing up.  She stated he proposed to her there was a way to solve the water problems he was having by clearing out and widening the ditch that ran through her property and stated the process he proposed would be beneficial to her as well as there would not be any standing water in the ditch or the road in front of her house, thereby eliminating the possibility of west Nile virus.  She stated as he continued with his presentation two things he said during this conversation immediately filled her with apprehension, the first thing that we should not contact the county board of health about the project he was proposing and the second was that Mr. Greathouse had to find alternative measures to deal with his water back up issues because he did not have an in with the county.  She said after the discussions with Mr. Greathouse she told him that she did not have enough information and she wanted to speak with her father and others that had more expertise in this area.  She stated that after discussions with several people she realized that it would be detrimental to her property and living conditions to take on anymore water than she already was. She stated there were two pipes that go from her neighbors to the north and she takes their waste water into her pond.

Commissioner Kalo said storm water.

Mrs. Wittenmyer said it is run off from the septic system
Commissioner Kokoski asked if there is infiltration in the storm sewer.  Ms. Murdock said yes into her pond. 

Ms. Murdock said her house has been flooded twice since she has lived there, once to the point of $30,000 and had to leave her house for 5 weeks with her small children and during the months of February and March, throughout these weeks had to get up at 5 am, get her children ready for school, drive them from a hotel in Norwalk to school in Wellington and then she drove to Lorain to teach all day and did the reverse everyday for 5 weeks. She stated that Mr. Greathouse has contacted her several times since the first discussion in February and told him as she did the first time that it would not be in her best interest to take on anymore water and she would not participate in his plan.  She stated that he was not happy with her decision and told her don’t come crying when her basement floods again.  She said she did not hear anything about any plan until September 2012 when Norm Holt, Road Superintendent and Building Inspector, Brighton Township dropped off a business card at her home requesting her to call him.  She did not call and then on September 21, 2012 she went to her car to go to work and only to find in her driveway to pick ups blocking it and there was not a person in either one.  She began to walk around her property to see who was there and as she approached the back part of her property she heard voices coming from her woods, so she went back inside and told her friend that was visiting from out of state that she was calling the Sheriff’s office because there was people on her property without her consent and their vehicles were blocking her from getting out of her driveway.  After she called the Sheriff’s office she went back outside to the back part of her property and saw three men walking through her woods and as they approached she asked them who they were and what they were doing on her property and they identified themselves as a county engineer and two construction workers.  She asked them what they were doing on her property and the engineer stated to her that they were looking over the property for a project and they were informed that she was on board with this project.  She stated there was only one person she discussed this project with and it was Mr. Greathouse and she told him specifically that she was not on board.  She stated that one of the construction workers and the engineer gave her business cards and when the Sheriff’s office arrived she was not there, but if you open the documents up to the second page she gave them there was a copy of the police report and James Kirkpatrick took this report and did not put the names of the people even though there business cards were present who was on the property.  She went to the Sheriff’s office two days later and he still would not put their names in the report and received a report from the general health district four days later and sure that most neighbors received it and if you look at the bottom paragraph it states “please note the Ohio household waste water rules, no longer allows the discharge of treated wastewater into ditches and streams and in situations where existing systems have failed, property owners must first consider the replacement of the system with an on lot discharging system such as a mound system”.  The next page is the OHEPA criteria, explicable to all waters free from substances entering the waters as a result of human activity and concentration that is toxic or harmful to human, animal or aquatic life, free from public health nuisances associated with wall or poorly treated sewage. The next page is the original document she got on December 28 and she did not receive until January because she was out of town visiting her kids for the holidays. The next one talks about the Clerk shall be caused to publish a legal notice in at least one newspaper and states if the individual notices are sent by first class mail they should be send in certified in returned envelopes which they weren’t and the publication of this newspaper article shall be made in two issues of the newspaper and notice shall include a list of names and address of those notices that were undelivered and the first such publication shall not be less than 13 days prior to the view. She stated looked at the first date of the view, it was 11 days, don’t know why that was and then the actually petition states under 6131.04, petition shall be signed by one or more owners of petition and none of these three are owners. She said the next page is documentation of an email that was sent back and forth and states at the top she wrote please send me any updated documentation as it is received and have not received any, but actually she had the engineer’s at her house last week and they actually showed her the map.  She showed all the things that she received and the next page has an easement that was put on her property in 1975 and states at the bottom to the heirs and grantees understand that the land tile that is subject to this easement has to provide drainage of a fluid for private sewage systems of homeowners along said tile, after said maintenance and repair said tile the grantors and heirs assigned shall return said land to its original condition.  The next page shows two photographs of ditches that are in a couple of miles from her house, they are rather large, next page where she marked 15 feet from the gully that goes through her property right now and can image something that wide as shown on the previous page would be going right next to her house, close to her pond.  Commissioner Kokoski asked how close that ditch would be to the side of her house. Ms. Murdock said in the first picture it is pretty close, 15 feet, if they go 25 feet it would take out the evergreen tree.  Commissioner Kokoski asked how far away it is from her house.  Commissioner Kalo said 100 feet, Ms. Murdock said no where near 100 feet, said it is like 25-30 feet.  Assistant County Prosecutor Innes said is it where the water is, Ms. Murdock said that is where the one is right now.
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Ms. Murdock said on the next page the first line is 15 feet, 2nd from the left is 25 feet which means not only taking out evergreens but other trees which would devalue her property.  She said on the next page there are three photographs taken on October 30 right after Hurricane Sandy and these are within 2 miles of her house and you can see just north where the road is flooded, it is Draper ditch and is over flooded and she does not want this happening to her yard.  On the next page there are 3 more and was taken October 30 also and to the right is Mr. Greathouses’ property and father in laws and where the water is sitting is not his property, it is his father in laws property and you can see that his yard is elevated from everything else and he has dug out a ditch going around the perimeter of his property, you can see this in the middle picture and the bottom picture is the south side of his driveway where he has railroad ties that are very close to the bottom of this ditch on the road. The next two pages are Wittenmeyers property taken on October 30 right after Hurricane Sandy and you can see how far away her house is from the water and the other picture is the house just south of hers’.

Mrs. Greathouse from the audience asked if she had the picture of the house just north, he does.  Ms. Murdock said she is speaking.

Ms. Murdock said the next picture shows virtal pools that go through her property and next page states “as wetlands and virtal pools are protected by an array of agencies and statutes, including the clean water act, endangered species act, which can created confusing and frustrated regulatory maze for property owners and landowners can not dredge, fill or otherwise degrade pools without a permit from Army Corp of Engineers a process that also involves other agencies. She said if this starts going into her woods then it would affect the pools and the US Fish and Wildlife, US EPA, Water Resource Control Board, Department of Fish and Game, would have to be contacted. She said all along she understands why Mr. Greathouse wants to have this happen because he is having water back up in his septic system and was not sure why other people, look at the declaration of deed restrictions and repair for home disposal systems for 21571 Gore Orphanage Road the owner was required by the Lorain health department to repair the home sewage treatment servicing the existing residential dwelling of such property and go to number 4; “owner and subsequent owners, shall comply with all other conditions and requirements for the system on such property as it appears on the permit in the records of the Lorain county health department for such property and in the residential sewage regulations of Lorain county board of health as they now exist or may here after amended.”, and that is Ms. Wittenmeyer, in 2006, 7 years ago.  She said look at the next photographs, that is Mr. Greathouse property in the top left and you can see there is a trench going all the way around his property and the last is that Mr. Greathouse has borrowed over $1 million dollars on his house, which is no concern of hers but her question is, if you can borrow this much money for other uses than why not spend the money for an on line discharging system and Lorain County Board of Health recommends if you are having problems as your first line of attack.  If you go to the very first page where the illustration is, there is an orange line, her house is where “A” is and you will see what would have to happen if that ditch got widen, so you keep talking about the cost but if you see the orange line that is Mrs. Witttenmeyer property is and she has far less trees than she does and there is also a way that the water can go through the farmers field that now everybody states they are in agreement with that could alleviate a lot of the water that comes from property as well.
She has spoke with Mr. Mileti about a possible solution, because she is not trying to be difficult but she does not want to take on wastewater, don’t want to take on chemicals, don’t want to have trees gone, don’t want to have her property devalued, that is where her heart is.

Commissioner Kalo said Mr. Mileti said tile and a swale. Ms. Murdock said a pipe, yes and he seems very knowledgeable they had a great conversation.

Assistant County Prosecutor Innes said there is an orange line, did Ms. Murdock draw this, she said yes.
County Administrator Cordes asked if there was ever a natural swale or drainage to where the orange line was in previous years. Ms. Murdock said she has no idea, she stated that Ms. Wittenmeyer’s on more than one occasion has volunteered for it to go through her property, she said it would be too costly and that looks like this would be a possible solution to this problem.  

Assistant County Prosecutor Innes said the green line at the top of the page, is this a natural ditch, Ms. Murdock said that looks like a ditch to her.  County Administrator Cordes said it could be a tree line.  Ms. Murdock said it looks like it feeds in farther north the same place where hers’ goes.  

Assistant County Prosecutor Innes asked Ms. Murdock if the swale on her property goes all the way to the road, Ms. Murdock said yes.
County Administrator Cordes said there are septic back there and all homes both north and south are on a common line, drainage tile line and a few years back many did not maintain and were taken off, was she taken off, Ms. Murdock said no, the water that is seen next to Mr. Greathouse, his father in laws property has been flooding for 17 years.  County Administrator Cordes said the east side. Commissioner Kalo said the septic system that drain into her pond. Ms. Murdock said her pond. County Administrator Cordes said several homes that a developer built they were all on a tile between the properties for drainage and then there was an issue with the tile and some people were not on it anymore. Ms. Murdock said her septic goes through the aeration system right to where “a” is and behind where farmer field is.

Ms. Wittenmyer said when she initially had her septic system taken care of, the health department came out the lady to the north of her had that done 3 years prior and she was looking at some original drawings of the flow that naturally went through this area and one was going through Ms. Murdock’s property and the other one swung off in her property and then going back.  She said she does not care how this is resolved, where it is put and Ms. Murdock’s insist on tile and this would create a tremendous additional cost and it maybe better to do a different route which is not a problem to her because right now Ms. Murdock says it will damage her woods, but right now her woods are dyeing from the water and would like to have original drawings from the waterways before houses were there.  Commissioner Kalo asked if the engineers’ office had these maps of original water ways, Mr. Mileti said he is looking at conduit maps. Ms. Wittenmeyer said the health department had the original drawings and natural flow was through Ms. Murdock’s property and the 2nd flow is through her property and could be made through her property and swung around but where it meets on the farmers field is the natural flow, coming through an 18 through Mr. Wagners field up through their area but it has no way to get out of there now because the natural flow that was there in the earlier years has been blocked and filled in. She said the connection point, if you go through Mrs. Crumleys’ property, the lower area and swing through her woods and connect up at the back of Ms. Murdock’s property through the farmers tile, that is not an impossibility but her concern is that there is a water issue and there needs to be some kind of resolution because the natural water way was diminished and can not get it out of there now.

Commissioner Kalo said Ms. Wittenmyer said she would not have a problem if the ditch went through her property if it was feasible to get rid of the water versus Ms. Murdock’s’.  Ms. Wittenmyer said no but it would have to go to the back of Ms. Murdock’s property, going through Ms. Crumleys property, low area which was the original way back then, swings up and goes through her property, wraps around and connects to the farmers tile on Ms. Murdock’s property.
County Administrator Cordes said there is an issue; this has gone from a ditch to draining private land.  


Commissioner Kalo asked if this was a true ditch issue, the Trustees filed the petition on behalf of the county because they could not get along or be in agreement.  County Administrator Cordes said they filed on behalf of the property owners.
Commissioner Kalo said correct, the viewing have been held, engineer has reviewed but has this become a private land owners issue and not a county ditch issue that they would have no standing in.

Assistant County Prosecutor Innes said the proposal is to construct a ditch then it is a ditch process proceeding, but if cleaning something that is already there and if a new ditch would be constructed then land is being taken away from the landowner and the landowner is entitled.

County Administrator Cordes said if it is a new ditch there is a whole new level of complications that are there that have to be meet and if you are cleaning existing ditches that are clearly identified the level of due diligence is less and would agree that there is more consideration than trenching through land out to a farmers field.  
Ms. Wittenmyer said her concern is that it was a natural waterway that was diminished.

County Administrator Cordes said the county sees many of these issues and usually it becomes a property civil matter between property owners to hash out.  When he viewed the area and discussed it with owners he was told that it was a ditch and stated the Trustees have made a petition for grant money through SWAC to clean this area and from where this process began it seems that a lot of things have changed.
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Ms. Wittenmyer said there is a problem, County Administrator Cordes said he is not disagreeing but it depends on if it is a public project or private project and this could also be subject to litigation.  He stated that he went out there on the last two heavy rains and there was a lot of water coming from the west but did not see the road overrun.  

Mr. Greathouse said yes, because it is backing up in his yard and stated that Water & Soil have looked at the area and they said what has been proposed is how the situation would be fixed, as well as the Health department stating the same thing.  This needs to be resolved and it will benefit everyone and yes he has a swimming pool and gazebo but it has nothing to do with the issue, the issue is a problem and it needs resolved.  He said last time there was water and he showed the pictures, Ms. Murdock had no water but Ms. Crumley property on the south side was completely flooded also so the issue of Ms. Murdock getting water, this is a situation that needs resolved because the water, right now and what he explained to Ms. Murdock and did not say half the stuff and if anyone in this rooms knows him what she said was not a true statement because he does have a reputation in Lorain county and what she said was completely the wrong thing, but anyway the situation is that the water needs taken out and he did say to Ms. Murdock if this situation could be resolved it would increase the value of the lands.  If they wanted to sell their places right now they would not sell because there is a water problem.  

Commissioner Kalo said the issue right now is not if it needs to be fixed or not, the issue is, is this under the Commissioners jurisdiction; is it a new water way, a dedicated water way of some sort because it does not seem like it is a ditch with the discussions that have been had.  
Eliza Smith, 21193 Gore Orphanage Road said it is a natural open swale that has been there 37 years and the first owner mowed it. There was not a septic system it was an aeration system they put in and told her where she could empty and then drink it from the aeration system that was how pure it would have been.  She has been there 37 years, it has been draining there and there were no ponds there the previous owners from Ms. Murdock put that pond in and the natural flow is blocked she has damage in her buildings.

Mr. Greathouse said the commissioners don’t know if it is a ditch or waterway, but who keeps given permission for new homes, don’t you think this has some problem with the issue.

County Administrator Cordes said usually it can have a profound effect on Stormwater but they do not have jurisdiction in this area either and they would have to go to the local zoning board of the township and the commissioners also have no authority over the health department. The commissioners have put together a Stormwater district and reviewing various issues because yes more development does cause flooding and also people cause problems by taking the water and putting it in the road side ditches where not built to handle the runoff water from the property, like drain spouts, just like swimming pools, other impervious improvements.
Mr. Greathouse said there is corrosion on his side underneath the tile and the other side is filled with debris and this is why the water sits there.

Commissioner Kalo said the swale is now higher than the road side ditch and if a tile where to be placed it would cost additional $30,000 with ongoing maintenance fee.

Ms. Wittenmyer said this is why the majority of the people did not want to go this way because of the cost going through a natural filled in waterway.  County Administrator Cordes said not disagreeing with her stating it is a natural water way but Commissioners do not have the authority to go in a clean a natural water way they have authority to clean a ditch.


Neil Bradley, farm in Brighton Township but live at 19393 Hawley Road, Pittsfield Township was on Soil & Water board and farm Ms. Cases ground and put in a natural waterway from railroad tracks to ditch, a natural flow eating out the farm fields so put in a Conservation reserve program (crp) waterway with a catch basin on top and tile along the side. 
Commissioner Kokoski asked if the water gets to him. Mr. Bradley said yes it goes through Mr. Sword’s field and culvert goes to railroad where his stops and the water come.  

Commissioner Kokoski asked if it drains through Ms. Murdock’s property then goes to you, Mr. Bradley believes it does.


Assistant County Prosecutor Innes said the issue is not so much if it is called a ditch or swale, the issue is if we have an existing public improvement and normally when we do ditch petitions they are done with cleaning or something that has been established by a previous improvement.  Commissioner Kokoski said a public improvement not a private improvement.  Assistant County Prosecutor Innes said somewhere in history with ditches county obtained an easement or right to construct ditch and subsequently clean, improve or maintain and then the owner would have been compensated for it and need to establish if this is a new improvement; swale or ditch, new property is being acquired then the owner has a right to be compensated so it sounds to him that there is not an established public improvement so a new one would have to be created and this brings in more costs, and as Ms. Murdock said you would be going through her property and she has the right to be compensated.
Commissioner Kokoski asked if there was an easement. Commissioner Kalo said no that is why people where on her property with no permission.

Assistant County Prosecutor Innes said then if this where to be done the cost would have to include compensation to Ms. Murdock and that is why he asked how wide and issue with it being a natural waterway being blocked up but that is not up to the Commissioners he could discuss this with the Trustees because it is a township waterway that is being blocked.  
Ms. Wittenmyer said if we can get the drawings from the health department showing this as a natural waterway, Commissioner Kalo said it is not a ditch.  Assistant County Prosecutor Innes said unless a new one is going to be constructed but the landowner would have to be compensated.

Assistant County Prosecutor Innes said the hearing would have to be continued, because Ms. Murdock brought up the issue that this was not properly notified. If this will be a ditch project the dimensions have to be established and continue for more clarification.

Commissioner Kokoski said if the Township rectifies the situation without, Assistant County Prosecutor Innes said he would have to find out.

Commissioner Kalo moved to continue hearing 90 days, asked Janice to supply date, she said June 11.

Commissioner Kalo said do 60 days that would be, Janice said April 9.
Seconded by Kokoski to continue until 6:00 p.m.

County Administrator Cordes said if there was a defect brought up by Ms. Murdock then there is no reason to continue and Assistant County Prosecutor Innes will review and notify the board.


Discussion continued and the following resolution was adopted:









RESOLUTION NO. 13-106A
In the matter of continuing the public hearing of the petition )

Request of Brighton Township Trustees on Culvert #779,     )
February 19, 2013

Gore Orphanage Road, north of S.R. 18 until April 9 at 6 pm)



WHEREAS, today was the first day of the duly advertised public hearing on the petition request of Brighton Township Trustees on Culvert #779, Gore Orphanage Road, north of S.R. 18; and

WHEREAS, during testimony today several questions arose relating to if this is a ditch such as; is it a ditch, a swale, a tile, a public and/or private improvement and could be possible defects in the petition process.

NOW, THEREFORE BE IT RESOLVED, by the Lorain County Board of Commissioners that we hereby will review the issues that were raised today and continue said hearing until April 9, 2013 at 6 pm


Motion by Kalo, seconded by Kokoski to adopt Resolution. Ayes: Kalo & Kokoski / Absent: Williams


Motion carried.





__________________(discussion was held on the above)
B.







OTHER BUSINESS
#1.
Commissioners will meet Wednesday, February 20, 2013 at 9:30 a.m.









___________________
C.







PUBLIC COMMENT 










(Please limit your comments to three minutes)

There was no further comments this day.


_________________(discussion was held on the above)









JOURNAL ENTRY





With no further business before the Board, Motion by Kalo, seconded by Kokoski to adjourn at 11:10 a.m. Ayes: Kalo & Kokoski / Absent; Williams

Motion carried.

The meeting then adjourned.
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Ted Kalo, President
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Lori Kokoski, Vice-president
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Commissioner Williams, absent he was sick__________)Lorain County








Tom Williams, Member



            )Ohio

Attest:________________________________, Secretary
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